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control and operation of all cable lines
touchln tho United State nro to be
aaauracd by Postmaater-Gener- liurle-an- n

In the near future." . V . . . war measure was aLso most emphaticallyn"J.ftmptuitlMA In the debates In both
been under way by the wire i ,.Mi.inrnmmttte nf tho Post Office. Department I

for aeveral weeks, but no formal action
haa yet been taken. No Presidential
proclamation hna been Issued. The re-

port that the lines already have passed
tinder control Is premature and erro-
neous.

The Aswell Joint resolution, passed
last summer, gave the president au-

thority, "during the continuance of the
present war," whenever he deemed It
necessary for the national security, to
take possession not only of ttie tele-

graph and telephone lines, but also cable
linos. This resolution stipulated that
Government control was to cease upon
proclamation by the President of the
rallAcntlon of the peace treaty.

It was explained at the time the Gov-

ernment nssumed control of the tele-

graph and telephone lines that the only
reason the President's proclamation, at
that time did not Include the cable lines
was tho necessity fofelearlng up any
diplomatic obstacles that might be In
the way.

tip to State Ilrpartment.
While some of the lines are American

owned, others are property of foreign
organizations. rubllc statements with
respect to the cable lines have repeat- -'

edly been refused on the ground that It
was a matter that had to go through
the Slate Department and' that nothing
could be said until the state ueparmieni
made an announcement.

It was stated by a high official of the
Post Office Department that
events were rapidly shaping toward
Government control and .operation of
tha cable lines, but that formal action
had not yet been taken. He Intimated
it waa a matter of but a few days. It
waji "further stated that the move is by"

no means n new one. It has been the
Idea of the postal officials to consolidate
and coordinate: all lines of communica-
tion. Including the cable lines, from the
very first, but that nctlon on the cables
waa Relayed because of complexities of
international control.

It Is explained that In taking
control of these- cables the Post Office

, Department Is merely carrying out the
original plans laid before Congress and
was In no sense n new move and not
due to nuy emergency. It was em-
phatically stated that questions 'of cen-
sorship were not considered. Censorship
on the press has been removed, but Is

till. In effect on commercial messages,
nnd 'the Post Office Department has
censorship control' that 1 regarded as
sufficient. t

End of Control I.onn; War Off.

Administration officials have no idea
that 'Government control of tha lines Is
to terminate In the near future because
or me cessation oi noaumiea.
expiration of the Government
Itv ! a 1inc wnl off In V OXttl

that exchanges of the ratlflcaifini;qrn9t
peace treaty will in memBeivcs -- iane
many months.

Postmaster-Gener- al Burleson Is one of
the foremost advocates of Government
ownership of all lines of communlra
tlon. There Is no concealment of the
fact here that he Is going ahead on a
plan which will weld all lines, including
tha cables, into one s stein and then
reduce the rates materially, with the
Idea that public sentiment will favor
their retention by the Government when
the time conies to Bix'e them up.

Officials hero do not deny that tho
CHble lines have not been worked to
their capacity, but insist a unification
plan can be worked out which will give
better satisfaction to the public than
the present system.

WAIVES CLAIM WITH
PROPERTIES' RETURN

Mackay Points to U. S. Loss in
Letter to Burleson.

In a letter addressed to Postmaster-Genera- l

Burleson. Clarence IT. dtackay,
president of the I'ostal Telegraph Cable
Company and the Commercial Cable
Company, asserts that the Government
is losing money through lis operation of
Cnatelegraphcompanicaand suggests that
this loss be stopped through the return
of the companies to their owners. If
this suggestion Is accepted, Mr. Mackay
agrees, on behalf of the owners of the
Postal Telegraph Cable Company, to
walvo any claim to compensation and
accept only whatever Ills lines have ac-
tually earned since Government control
was established.

Mr, Mackay's letter to Postmaster-Gener- al

Burleson wan written tm No-
vember 11. He wrote:
"Hon. Albert H. Jliirlmon, rof I master.

Qeneial, Washlniiton, J), v.
"ill Deak Mr, Ut'Hi.KMoN In lew of

the fact th.t an armistice with Ger-
many has now been signed and a tieaty
of peaco will probably be agreed upon
quickly, 1 take the llhert of suggesting
that the telegraph llnta be returned to
the two telegraph companies nt once,
as authorized by the 1'tesldenl'a procla-
mation, which s'.atex that you ahull be
nt liberty to relinquish "In whole or lit
part to the owners thereof
any telegraph . . . system or any
part thereof.'

"Such action on your part would save
the Government a great deal of money,
because, aa I am Informed, tho compen-
sation which ha been agreed upon
between you and the Western Union
Telegraph Company Ih niilih more than
tho telegraph company Is now earning
from month to month. That compensa-
tion Is even more than that company's
earnings for 1917, which wa the most
profitable year In Its history.

"The earnings of that company for
the first seven months of this 5 ear,
an reported o the Interstate Commerce
Commission, were fl,3!7,225 le than
they were for tho same period of last
year (Including cable operations, but
any decrease In such cable earnlnis
was undoubtedly more than off-ie- by
the alleged decrease of $57S,O0l) in
tsjeen), nhich would Indicate that the
year ending July .31. 1919, u 111 (.how
a lo to the Government, In connection
with that comian. of ,11 leaxt f 2.32(1,- -'

(CS, and i all rol..ljillty i')n"iderat.y
In exceiw of that flfauie

"I do nnt know what the curt "pond-
ing flRU'ei of th lloll I'nm.
panv are Hut tusrv no ii.ii.oii fur
the Government 'iitinuinc to bear thee
loprej. Inasmuch H I'm inn them lin- -

meu.nir,, ,.. i,K ,e ,n e.-- iu in- -
telegraph companie.1 Tlmt Ml h a te.
wnuia inert iwi geneiai approval It in -
dlcated by the sp..(. u f Senator Martin
v i?v?m Mit, in wjiivM iic uivti , -

dltte retrenchment In ft11trnchMof th
Government.

"Thea U no luch deficiency In your
operation of the PosUl TcUgrapU lines,
Inasmuch aa no compensation has ytt
been agreed upon fta to that company.

"Again, the aooher competition in the
telegraph business t restored the
ttreater, I belle e, will be the aatlfactlon
of the public. M 'U re aware, the
Joint resolution of Commaa ut July 1.
1911, authorising tlie taking of control
of the telegraph nnd telephones wa
purely a Mrar meas.ur 'tar national

and defence,' and this la empha-site- d

by the fact that Congreae provided
that Federal control 'shall not extend
beyond tho date of the proclamation by
the President of the exchange of ratifi-
cations of the treaty of peace,' an against
the railroad Federal control bill, which
continued the period of Federal control
for a period of twenty-on- e months after
the war.

Meant aa at War Miuart.
"If Congresa had Intended the tele.

Rraph nnd telephone Federal control act
to ba other than a purely war measure.
Congress would hnve made Its continu-
ance last for the name period aa the
railroad control. The fact that the telegrap-

h-telephone control waa purely a
!

- - - -

waa paased
"Certainly the war no longer Justi-

fies the Government's retaining these
telegraph line's for war purposes. In
fact, since August 1, 1918, when the
Government first took control of the tele-
graph

a
lines for war purposes, thero

has not 'been a single act In such opera-
tion, so far aa I can uncertain, that has
beep different from what suoh operation
would have been If tho telegraph com-
panies .had been allowed to continue
their own control and the Government
had not taken orer the lines for war
purposes. This merely emphasizes the
propriety nnd wisdom of the lines being
turned back at once.

"The compensation to the Postal Tele
graph-Cabl- e system Is now in courBo of
discussion with your committee, but if
you think well of the suggestion to
return the lines to bot,h telegraph com
panies me rostai Teiegrapn-uani- e torn
pany Is willing to waive any claim for
compensation and accept what tha lines

ava actually earned since the beginning
of Federal control. All this would Bave
the Government from the loss whloh it
Is now sustaining from month to mnfith.

'On the other hand, If the Govern-
ment In to continue to keep control of
our lines we certainly are entitled to tho
same profits that we made during the
year prior to July, mil, which you will
notice Includes the first six months of
IMS, In which six months, as stated
above, the Western Union earnings
showed a considerable decline, hut whloh
was apparently hot considered In ar-
riving at their compensation.

you will observe, therefore, that the
basis on which we are willing to ac-
cept compensation Is more favorable to
the Government than you have granted
to the Western t'nlon. Apparently war
compensation Is based upon war profits.
and we are. entitled to the same treat
ment aa-th- Western Union In this re
spect. I am. yours respectfully.

"CLAngNcs H, Mackat. President."
Frar Ssreeptnir Channel.

In some Quarters the extension of the
Government control to include the ca
bles operating between the United
States and foreign countries Is viewed
with apprehension. The prediction waa
even made yesterday that the new step
on the part of the Government would
be followed In a few days by some
sweeping changes In the management
of the wire companies, which have here
tofore been allowed to remain Intact.
Bhould such changes come the rank and
file of employee engaged In the actual
operation of the wires will be unaf
fected. It waa predicted, but the execu
tive officers probably will be shelved
until such time as the Government cares
ta.retura. the companies to the original
owners.
rJFor the most Dart the officials of the

:cab1e companies seemed loath to dis
cuss this new phase In wire situation.
Some of them took the attitude that It
was the logical sequence to the Govern-
ment's selsure of the domestic wires
Others, however, expressed surprise that
this extreme measure should have been
taken at such n late day. Among the
latter was W. Kmlln Roosevelt, an of.
flclal connected with the Central and
South American Telegraph Company :

"I don't exactly understand." said
Mr. Roosevelt, "why Postmaster-Genem- !

Burleson wishes to take the cables over
now. I can see no object In the move.

GLAD VICTORY IS COMPLETE.

The Iter. AV. I. Merrill Gives
Tlianlu for Passing ot ICInvs.

The Rev. William Plenon Merrill,
iD. D conducted tha thanksgiving cer
vices yesterday afternoon in the Brick
Presbyterian Church.

"We thank God." he said, "that the
fighting has come to an end through
victory for the right: that our fears of
some compromise that would leave right
worsted and wrong triumphant have
been swept nnay In the completeness
of the victory.

"Hhank God for the passing of kings
and kinglets the kaisers and czars,
tho grand dukes and the petty princes
and the whole retlnuo of sham superi
ority. There aro horrors of anarchy
In Russia, and fears of anarchy In Ger-
many and Austria, but better the, ex
cesses of freedom than the Iron restraint
of despotism."

He praised the cleanness and fighting
excellence of the American soldier and
prayed "that God might keep us hum-
ble."

MENACE OF SWORD ENDED.

Italilil Wise Soya American Ideal
Is World' Treasure.

Rabbi Stephen S. Wise told the Free
Synagogue yesterday In Carnegte Hall
that there were many and deep causes
for the nation's thankglvlng. He paid
tribute to the leadership of the Presl.
dent, to the work of the American sol-

diers and was thankful that the world
had not fallen under the spell of Ger-
man power.

"A federation of the world," he said',
"Is nbout to be formed which Is to exact
Justice from the strongest nations for
the weakest nations. The menace of the
sword is ended. The sword of milita
rism Ilea broken at the feet of humanity
and if we will to achieve the peace of
Justice that sword will never be welded
or wielded ngaln."

Rabbi Wise said that the peace fight
remained to be won and that In It tha
Ameiclan Ideal was to be the cherished
treasure of the world.

GERMANY A PENAL PROBLEM.

Chnplnln Knox of Columbln Hays
Justice Shonld Still lie Aim.

Chaplain Raymond C. Knox of Colum
bia University preached yesterday after
noon at me victory celebration at St
Paul's Chapel. He raid that tho United
Stales went to war for the Bake of Jus
tlce. and now that the war Is won the
hlef end should also be Justlco.

"Wn ai not treating with an honor-alil-

although defeated foe." he said
"We aro dealing with a crlmlnil brought
In hook mill ax ye t unrepentant. We am
litMllng. with a nation that has shown
Itn'lf mnially defective. How to treat
Germany Is u problem In penology

I He snld the German Government had
defied I. if moral force of the world and
rfrre.l In tho Kaiser as "the lastI
, ,rfllnai,i , 13 ,a,c) ,1 .lllWlle

',s!, r Kings.' now a fugitive from his
, IW, lan,j ,,,,,1 aBHnbt whom ever)-- man's

was turned.pnu

VICTORY SERVICES

IN CITY CHURCHES

AD DonominntlonH Join in

Holding Thanksgiving
Celebrations.

SERMON MY EMHU ROOT

Possiblo Peace Commissioner
Speaks at Cathedral of St.

John fh Dlvino.

JCllhu Root, widely mentioned as one
of the possible members of the Ameri-
can Pence Commission, occupied the
pulpit yesterday nt the Victory celebra-
tion In the Cathedral of St. John the
Divine. This was hut one of the many
notable incident of services In New
Tork churches In which thanks were
given for tho victory of (ho allied roops
and stern Justice upon tha Germans was
aemanaea.

All of the Catholic Institutions In' the
city held high rrlass. The French, Syr-Ia- n

and Italian churches lent color to
series of services, Impressive and Im-

portant In church nnd military history'.
The Rev. William T, Mnnnlng. D. D
led one notable service nt Old Trinity,
while Rabbi Schulman delivered a strong
sermon at the Temple Ileth-K- l, In which
he voiced the plaint that It waB against
the Je.w alone that the pogrom was
being waged In tho hour of general
peace nnd rejoicing.

The leading clergymen of all faiths
turned their sen-ice-s Into thanksgiving
celebrations, and all tempered their re-

marks with pleas for pence negotiations
that might prevent any recurrence of
the world disaster.

Mr. Root said that tho t'nlted States
could meet and salve all of the problems
that have arisen from the war. That a
difficult task faced tho entire civilized
world, he admitted, but he was sure
American would meet It couraeously
and wisely.

lore America Will Lend.
"Tho public has no conception." he

said, "of the difficulty of the task, but
I am convinced America will meet It
more wisely than any other nation."

Speaking of the forthcoming peace
conference to which pojltlcal rumor haa
aaaineu rum a nign piace, .Mr. uooi mir

.No man can frame the timetable of
the Almighty."

it is a tremendous event, he con
tinued, "that has Just oacurred. It Is
tho greatest event of modern history.
It was a struggle for human freedom
and from It wo learned the lesson of
sacrifice. From It will follow conse
quences that wo cannot begin to un-
derstand. It ushers In the dawn of a
new day a new era Tho dark night
of storm Is over. We see the land-
marks to guide the future course. The
noblest men have' laid down their lives. I

Modern civilisation has not failed. It
was In question for n time,

"One half of the potential military
forces of tha world were aligned against
the forces of freedom and liberty.'

He said that Germany sought to put
Into effect the theories of the Roman
.Empire through her military caste, nnd
that she had Tor years been pretending
an alliance .with Christian civilisation,
making treaties thajt were false when
she did not believe in liberty and faith
among nations.

Proves Moral Force Supreme.
"Suddenly," he said, "she hurled hertnwm iu .,..,..;it . 1 .

me wona. ineir Dase contention was
that might makes right. " God himself
was on oUr side. Thanks' to
Christian civilization triumphs. The" old
barbarian nrlneinle was laid In tho. dtiM.
The result of the war Is the proof of
the supremacy of moral force Which
controlled and moved physical force.
Even Bismarck knew this In his

Judgment William, the
Kaiser, absorbed In his vague dream of
military glory, overlooked It. He and
his kind have learned the law of moral
force now.

"Germany could not understand that
Belgium would defend her honor when
her neutrality was violated. Grrmanv
could not understand that when the
rights of Balgtum were attacked Eng-
land would protect her. nor could she
understand that England's colonies were
not held by military force. Germany

I
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could not understand ha.t Americana
were other than a race of money getter
and that this nation had moral stamina.'1

Mr. Hoot said that when Germany
sank tha I.usltanla she ultimately
brought tho United States Into the war
against her and that this meant her
downfall.

He explained that when Germany
sought to break up Husslan solidity she
sent emissaries to preach Hoclallam,
whllo carefully suppressing the doc-
trines In her own borders. Tho Social-
istic propaganda, he said, proved to bo
a boomerang an'1 u tlmately caused the
downfall of tho Kulser.

Thp clergy of tho entire diocese, the
Chancellor, trustees and officials of the
cathedral and many prominent persons
were present. Illshop David II. Greer
wns prevented by Illness from being
present and his address was read by
Dean Hoard C. Robblns.

MASS FOR VICTORY IN
CA THOLIC CHURCHES

Te Deum Is Sung by Order of
Mgr. Mooney.

Patriotic expression of Joy over tho
triumph of American and allied arms
was given yesterday at tho Victory ser-

vices of the Catholic churches of the
city. Most of the spicUl Thanksgiving
services weru held In ' connection With
the morning solemn high mass. A few
wero nt vesper services.

Ry command of Mgr. Josvph F.
Mooney. In charge of the archdloceso
of New York, the Te Uum was sung
and the benediction of tho ltlessed Sac
lament was held.

Of unusual Interest was the Impres-
sive se. '.Ices ut the Church of St,
Anthony of Padua, In HultlvMn stieet
near West Houston. In this parish aro
Included representatives of all national-ite- s

allied with the United States In the
war. Each of tho pillars of the church
.was hung with the fljg of one of the
nllled nations. Tho pulpit was em-

blazoned with flags and bunting and tho
sanctuary was decoiatcd with a huge
American flag

The Very Rev. James Merlghl, O. F.
M.i Provincial of tho Italian Francis-
cans, celebrated the mass. iMgr. M. J.
Utvelle and Sherado FcrrantB were
among the dignitaries present. Consul-Gentr- nl

Renalo Triton! of Italy, with his
wlf( and start and many soldiers and
sailors of the allied nations, took part.
The llev. 1'erdlnand Pcrrl spoke to the
congregation In Italian and then in Eng
lish. Mgr. invents louowea mm.

POGROMS MAR WORLD PEACE.

Itnlitil Nrhulmnn Demand Allied
Aid for Jens.

Rabbi Samuel Schulman, D. D , In
the Temple Heth-E- I deplored the fact
that tho world neace was marred by
a report of renewed pogroms against
tho Jews. Ha demanded allied action
lo nirh such tendencies.

"As Amorlca'ns." he said, "we rejoice
this morning In the thought of the mag
nificent victory which has come to the
American neonle. rewarding its gener
ous chivalry qn behalf of freedom and
of rleht.

"As Americans of the Jewlh religion
our Joy Is marred and our happiness
disturbed. The monster of pogromism
Is raising its hideous head, we are in
formed. In Rumania and In Poland, in
the m!d.t of peace and of universal Joy
the mpb Is being urged to turn It Into
woe fr the Jew

"Our duty Is simple and clear We
demand that our Government and our
all.k mmedlately use tho power which
they possess over these nations to make
them understand that no people can be
recognized aa entitled to be an lnde- -

i penuen I nwon unic- - wm-- r civil.
political and religious rights, for tho
Jewish minority."

, '.Dr. Schulman urged the founding of
a' Jewish colony in Palestine under pro-
tection In which all creeds might live

' 1,1 peace.

Victory Mna In Syrian .Church.
A special Victory- - high mass was sung

yesterday In the Syrian Church, 57
Washington street, with the Rev. Father
Francis Wakim. pastor of the Syrian
colony In New York, as tho celebrant.
G.iMon Lleberti French Consul-Genera- l,

officially represented his Government.
Father Wnklm spoke In Arabic, French
and English. The deliverance of the
Syrians from Turkish rule and the con-
tinued protectorate of tho French people,
he ald, stood out ns the chief features

'of tho hour.

I Do you need help in your
1 financial plans?

Under existing conditions, making his financial
plans and arrangements is one of the most
difficult tasks confronting the business man.
He cannot be too well advised, and if he has
established banking relations with a strong,
service-givin- g institution like the Bankers
Trust Company, and has put himself into a

fiosition where he can draw upon its
knowledge and experience, he

is especially fortunate.

Bankers Trust Company
Member Federal Reserve System

Downtown Office: Astor Trust Office:
16 Wail Street Fifth Ave. at 42nd St.
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GRIP DEATHS MORE

THAN U.S. WAR TOLL

02.30G Die in Epidomic; Total
Among Troops About 10,-00- 0

Kiom Ail Causes.

Washington, Nov. 17. The recent
epidemic of Influenza In the United
States caused moro deaths than oc-

curred among the American expedi
tionary forces from all cauees from the
time tha first unit landed In Franco
until hostilities ceased.

Tills announcement y hy tho
Consus Rureau wa based on unofficial
estimates of the' total casualties among
the oversea forces nnd reports from
forty-fll- x cities having a combined
population of 23,000,000, which showed
i 2,306 deaths from Influenza and
pneumonia from September 9 to Novem-
ber 9.

Normally these cities would have had
4,000 deaths from theso cuut.es during
this period, It was said, leaving approx-
imately 78,000 ns tho number properly
chargeable to tho epidemic.

The total casualties In the American
expeditionary forces," said tho an-
nouncement, "have recently been unoff-
icially estimated at 100,000. On the
basis of tho number thus far reported
It may be assumed that the deaths from
all causes. Including disease and acci-
dents, aro probably less than 45 per
cent,, and ma' not be more than 40 per
cent, of the total casualties. On this
assumption th loss of llje In the Amei- -
Icnn expeditionary forces to aaie rs
about 40.000 or 45.000."

The total of deaths due to the in
fluenza epidemic In this country is not
known, the announcement said, as only
tha forty-si- x cities for which figures
wore given report vital statistics to tho
Census Rureau. The greatest mortality
duo to the epidemic. In proportion to
population, was 7.4 per 1.000 In Phila
delphia, and tho next greatest, 6.7 per
1,000, was reported from Baltimore.

FRENCH CHAPLAIN PREACHES.

Alibe Jean Ilorda d'Arrerre At- -
tributes Victory to tllshteoua

Cans.
"The Star Spangled Banner" preceded

the "Marseillaise" yesterday In the con
gregational singing In the French
Church of Notre Dame, where a Victory
mass was celebrated.

Abbe Jean Borde d'Arrerre, a French
army chaplain, wearing full uniform,
with the medal of the Legion of Honor
and the Mlltary Cross, preached the
Victory ijennon. Ho Bald victory was
due to the fact that the Allies wero
fighting for the right and secondly be-

cause God gae them the best Instru-
ments for achieving victory Foch,
JofTre, Clemenceau, Wilson, Pershing
and Lloyd George. He waa particularly
oarnest In his reference to the work of
the American Army.

At the conclusion of hl.n sermon he
recited a prayer calling upon the Deity
not to forget the crimes of Germany and
of tho German people. Many of the
best known members of the local French
colony were present.

Salesman Accidental Gas Victim.
Harold Buckland, 47, a salesman, 314

West Twenty-fourt- h street, was found
dead yesterday when some one In the
home smelled gaa and traced It to Mr.
Bucklnnd's room. The police found he
had retired with the gas burning and the

id had probaniy mown out me name.

1 ql Per MONTH ON
PLEDGE OF .

PERSONAL PROPERTY
THE PROVIDENT LOAN SOCIETY

OF NEW YORK

Applications for loans of large
amounts will be considered at
the oflice at Fourth Avenue and
25th Street.
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RECESS JOB GIVING

HAS OLD PRECEDENT

vDc'cision of 1072 Cilcd in Sup

port of "Whitman's Expect-

ed Appointments.

fiptdat Dentate to Tin Sox

Albant, Nov. 17. A decision of the
Court of Appeals handed down In 1S72

haa been dug up and brushed off as a
reminder to certain political leaders of

the futility of alleged plana to have the
State Legislature recess from day to
day and stave off final adjournment
until the last day of the year for the
purpose of checkmating recess ap-

pointments by the Governor. This plan

of action has been hinted at ever since
Alfred E. Smith was elected Governor.

In the decision, which has never been

modified, the Court of Appeals held
squarely that tho Legislature la without
the right to recess aa a subterfuge, or
for tha purpose of preventing tha Gov-

ernor from filling vacancies In Stale
offices. The decision affected the ap-

pointment of a Supreme Court Justice
by Gov. John T. Hoffman. Constitu-
tional provisions affecting the Gov-

ernor's power to make recess appoint-
ments, upon which this decision was
baaed, have not been changed.

"The words 'in session' as used In sec-

tion 9 of article 8 of the State Constitu-
tion, which" authorizes the Governor,
when the Senate is not In session, to fill
temporarily by appointment a vacancy In
the office of Justice of the Supreme
Court," the ruling declares. "Indicate a
present acting or being of tho Senate as
a body. When tho sittings are termi-
nated by a long adjournment, and the
actual meetings of the body thus inter-
rupted, and tho session is continued, the
Senate la not "In session" within the In-

tent and meaning of tho Constitution,
and an appointment mads by the Gover-
nor during such an adjournment Is
valid."

The mllng further declares that tha
Constitution "designed for practical pur-
poses had respect to realities and was
not dealing wttli flctlonH or a construc-
tive condition' of things."

'The Constitution." the decision con-

tinues, "had respect to a Senate actually
and duly convened, and In roadiness to
act upon 'nominations of the Governor
and the transaction of other business
pertaining to that body, and not to a
constructive session, a body not actually
and potentially existing."

On September 13, 1871. after several
recesses the Legislature, sitting as a court
of Impeachment, removed George O. Bar-
nard as Supreme Court Justice. On Sep-

tember Jl in the same year Gov. Hoff-
man appointed Enoch L. Fancher to fill
the vacancy. As the general election of
1S72 took place lesa than three months
after Justice Barnard's bench was va-
cated his successor could not be chosen
at the, election. Gov. Hoffman In mak-
ing tho appointment assumed that the
Senato was not in session, although It
recessed to prevent him naming Bar-
nard's successor.

The situation existing at the time the
decision was handed down was much
the same aa political leaders foresee in
tha 1019 session of the Legislature. The

i right of the Governor to name recess ap- -
polntmenta was a matter of controversy
and the case of Fancher was carried to
the highest court. .Slnca that time this
particular question has not been a mat-
ter of Judicial determination by the high-
er courts.
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